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TWENTY-SECOND GUAM LEGISLATURE
1993 (FIRST) REGULAR SESSION

Bill No. '30'53 _

Introduced By: D. Parkinsonﬁ}

AN ACT TO MAKE GUAM POWER AUTHORITY LIABLE FOR DAMAGES

N
N CAUSED TO APPLIANCES AD ELECFRICAL CONSUMERS AS A RESULT OF
N,

POWER SURGES OR FLUCTUATIONS IN VOLTAGE OR FREQUENCY IN
GPA SUPPLIED POWER BY ADDING A NEW 12 GCA 8119.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings. The Legislature has
received numerous complaints about ruined appliances resulting
from power surges. The Legislature finds that there is a
continuing problem with consumers with ruined appliances and
electrical equipment as a result of power surges and fluctuations
with voltage over the Guam Power Authority lines. The
legislature finds that this situation is totally unacceptable.
The consumers have no control over the quality of power delivered
by Guam Power Authority. Control over power voltages and power
frequency (60 mhz) is strictly in the hands of Guam Power
Authority. Despite this Guam Power Authority takes the position
that it is the responsibility of the consumers to provide
elaborate voltage control devices and power conditioning units to
protect refrigerators, air conditioners, televisions, vcr's, and
other electrical apg;iances. The consumers of GPA are entitled
to quality, reliable power and should not be required to bear the

costs of damages caused by voltage and frequency fluctuations nor

EXPHUBIT U A"
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GPA Surge Liability

£
should they be required to buy voltage and frequency regulators

which in some ékses cost more than some of the appliances they
are designed to protect. The Legislature finds that this problem
is unique to Guam among the States and Territories of the United
States. The Legislature finds that the People of Guam, as
Americans, are entitled to the same quality of electrical power
as the United States mainland. The Legislature also find that
GPA should bear the costs of damages to electrical appliances
caused by GPA's negligence.

Bection 2. A new section 8119 is added to Title 12 of the
Guam Code Annotated to read as follows:

"Section 8119. The Guam Power Authority shall be
liable for damages caused to electrical appliances and
devices when such damages are proximately caused by power
surges, voltages fluctuations or frequency fluctuations in
the power supplied by the Guam Power Authority to a consumer
when such damage is not a result of any negligence on the
part of the consumer &nd is not a result of an otherwise
defective appliance or electrical device.

Except for computer equipment or equipment for which
the manufacturer recommends that a voltage protection
device, surge protector, or power conditioning device be
installed by the consumer, the Guam Power Autﬁority may not
require the use of voltage protection devices, surge
protectors or power conditioners and may not raise the
failure to use such devices as a defense to claims for

damages arising out of voltage or frequency fluctuations or
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GPA Surge Liability

power surges., In establishing liability for damages
pursuant to this section, the consumer need only prove that
the appliance or electrical device was damaged by a
variation of voltage or a variation of frequency or a surge
in power supplied by the Guam Power Authority. The Guam
Power Authority may raise as an affirmative defense proof
that the appliance or electrical device in question was
defective or that the fluctu5£ion of voltage or frequency or
power surge was not caused by the Guam Power Authority but
was in fact caused by the consumer's electrical wiring
system or devices or equipment belonging to the consumer.
It shall be an affirmative defense for the Guam Power
Authority to establish that the quality of power delivered

to the consumer's meter was satisfactory."

F:\22\bls\GPASurge.bil\sh
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TWENTY-SECOND GUAM LEGISLATURE
1993 (FIRST) REGULAR SESSION

Bill No. 13

As substituted by the
Committee on Electrical

Power and Consumer Protection

Introduced By: D. Pari;aiZZZng

AN ACT TO MAKE GUAM POWER AUTHORITY LIABLESFOR DAMAGES
CAUSED TO APPLIANCES AD ELECTRICAL CONSUMERS AS A RESULT OF
POWER SURGES OR FLUCTUATIONS IN VOLTAGE OR FREQUENCY IN
GPA SUPPLIED POWER BY ADDING A NEW 12 GCA 8119.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:

Section 1. Legislative Findings. The Legislature has
received numerous complaints about ruined appliances resulting
from power surges. The Legislature finds that there is a
continuing problem with consumers with ruined appliances and
electrical equipment as a result of power surges and fluctuations
with voltage over the Guam Power Authority lines. The
Legislature finds that this situation is totally unacceptable.
The consumers have no control over the quality of power delivered
by Guam Power Authority. Control over power voltages and power
frequency (60 mhz) is strictly in the hands of Guam Power
Authority. Despite this Guam Power Authority takes the position
that it is the responsibility of the consumers to provide
elaborate voltage control devices and power conditioning units to
protect refrigerators, air conditioners, televisions, vcr's, and
other electrical appliances. The consumers of GPA are entitled
to quality, reliable power and should not be required to bear the

costs of damages caused by voltage and frequency fluctuations nor
1 R L T = TR IR
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should they be required to buy voltage and frequency regulators
which in some cases cost more than some of the appliances they
are designed to protect. The Legislature finds that this problem
is unique to Guam among the States and Territories of the United
States. The Legislature finds that the People of Guam, as
Americans, are entitled to the same quality of electrical power
as the United States mainland. The Legislature also find that
GPA should bear the costs of damages to electrical appliances
caused by GPA's negligence.

Section 2. A new section 8119 is added to Title 12 of the
Guam Code Annotated to read as follows:

"Section 8119. The Guam Power Authority shall be
liable for damages caused to electrical appliances and
devices when such damages are proximately caused by power
surges, voltages fluctuations or frequency fluctuations in
the power supplied by the Guam Power Authority to a consumer
when such damage is not a result of any negligence on the
part of the consumer and is not a result of an otherwise
defective appliance or electrical device.

Except for computer equipment or equipment for which
the manufacturer recommends that a voltage protection
device, surge protector, or power conditioning device be
installed by the consumer, the Guam Power Authority may not
require the use of voltage protection devices, surge
protectors or power conditioners and may not raise the
failure to use such devices as a defense to claims for
damages arising out of voltage or frequency fluctuations or

power surges. In establishing liability for damages
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pursuant to this section, the consumer need only prove that
the appliance or electrical device was damaged by a
variation of voltage or a variation of frequency or a surge
in power supplied by the Guam Power Authority. The Guam
Power Authority may raise as an affirmative defense proof
that the appliance or electrical device in question was
defective or that the fluctuation of voltage or frequency or
power surge was not caused by the Guam Power Authority but
was in fact caused by the consumer's electrical wiring
system or devices or equipment belonging to the consumer.
It shall be an affirmative defense for the Guam Power
Authority to establish that the quality of power delivered
to the consumer's meter was satisfactory."

Any Consumer claiming damages from the Guam Power

Authority who relies upon the provisions of this section as

authority must file such claims with the Guam Power

Authority within ninety (90) days of the date of the alleged

damage. Otherwise, except for the shortened period in which

to make a claim, the procedures contained in the Government

of Guam Claims Act shall apply to claims brought pursuant to

this section to the extent not otherwise inconsistent

herewith. This section shall be effective only as to

damages occurring after the date that this section becomes

law.

F:\22\bills\GPASurge.bil\sh
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- 22nd GUAM LEGISLATURE
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AGANA, GUAM 96910

22H(671) 472-3423

WITNESS SIGN-IN SHEET

DATE: February 2, 1992
TIME: 1:30 P.M.
PLACE: Public Hearing, Guam Legislature

BILL NO. 13: AN ACT TO MAKE GUAM POWER AUTHORITY LIABLE FOR
DAMAGES CAUSED TO APPLIANCES AND ELECTRICAL CONSUMERS AS ¢
A RESULT OF POWER SURGES OR FLUCTUATIONS IN VOLTAGE OR
FREQUENCY IN GPA SUPPLIED POWER BY ADDING A NEW 12 GCA 8119.

NAME: DEPT/AGENCY: ORAL/WRITTEN: FOR/AGAINST:
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FISCAL NOTE BBMR-F7

U OF BUDGET AXD MANAGEMENT RESS

am No. 13 T DatcReccm N

Amendatory BTT1  Yes 7 w0 [T Date Revicnd%
Department/Agency Affected: Cuam Power Authority
Department/Agency Head: John M. Benavente

TYotal FY Appropriat{on to Date: 40,573,572 Labor/Non-labor (excluding oil and Navy Contract);
s ,473 CIP
8111 Title (preamb]e) + AN ACT TO MAKE GUAM POWER AUTHORITY LIABLE FOR DAMAGES CAUSED TO

APPLIANCES AD ELECTRICAL CONSUMERS AS A RESULT OF POWER SURGES OR FLUCTUATIONS IN

VOLTAGE OR FREQUENCY IN GPA SUPPLIED POWER BY ADDING A NEW 12 GCA 8119

Chlnge 1n Law: To add new Section 8119 to 12 GCA

B111's Impact on Present Program Funding:

X_lIncrease ___Decrease __Reallocatfon  ___No Change
Liabilities
Bi11 1s for: __DOperations _Capital Improvement  _x Other (Coverage )

ESTIMATED SINGLE-YEAR FUND REQUIREMENTS (Per B111)
PROGRAM CATEGORY GPA Fund TOTAL

Autonomous/Semi~Autonomous 1/

ESTIMATED MULTI-YEAR FUND REQUIREMENTS (Per B111)

FUND st ond 3rd 4th Sth TOTAL
GENERAL FUND
OTHER GPA Fund 1/

TOTAL

FUNDS ADEQUATE TO COVER INTENT OF THE BILL? YES/NO-IF NO, KB0'L AMOUNT nsqumn $ 1/
AGENCY/PERSON/DATE CONTACTED: -/ —_—

ESTIMATED. TAL MULTI-Y v
FUND 1st 5th TOTAL
GENERAL FUND ’
OTHER GPA Fund N/A — -
TOTAL

FOOTNOTES 1/ Informatlon on the cost/%o cover GPA llabilltles is not included in the bill

language. Additionally, information, as it pertains to the bill intent cannot be ascertained
at this time.
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IN THE DISTRICT COURT OF GUAM
TERRITORY OF GUAM

APPELLATE DIVISION

RUFIN HENRY SUAREZ PEREZ,
Plaintiff-Appellee, DCA CIVIL CASE 84-0063A

vSs.

GUAM POWER AUTHORITY, OPINION

Defendant-Appellant.

BEFORE: DUENAS, LAURETA, and WEIGEL*, District Judges
DUENAS, District Judge

On : or about May 21, 1984, the Plaintiff-Appellee
experienced a partial power loss to his residence and soon
thereafter a complete power outage. The Plaintiff-Appellee
contacted Guam Power Authority (hereinafter referred to as GPA)
and GPA sent its trouble shooter to his residence. The GPA crew
replaced a power 1line and restored the Plaintiff-Appellee’s
power. After power was restored to the Plaintiff-Appellee's
residence, he discovered that his refrigerator and certain light
fixtures were not functioning.

The Plaintiff-Appellee éontacted the deputy director of

GPA concerning his broken refrigerator but was unable to receive

The Honorable Stanley A. Weigel, Senior Judge, U.S. District
Court, Northern District of California, sitting by designation.
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any assistance. The Plaintiff-Appellee then filed suit in small
claims court alleging that GPA's negligence in failing to trim
trees near its power lines caused the power fluctuation and
outage which damaged his refrigerator and light fixtures. The
Plaintiff-Appellee was awarded judgment in the amount of $500.00.

GPA moved for a trial de novo in the Superior Court of
Guam pursuant to Rule 92(j), Superior Court Rules of Civil
Procedure. A trial de novo was granted and a court trial was
held on August 24, 1984, with the Plaintiff-Appellee appearing
pro se and Defendant-Appellant being represented by counsel. The
Superior Court issued its decision and order granting judgment in
favor of the Plaintiff-Appellee in the total amount of $800.00
($500.00 plus costs and disbursements of this action) on
September 4, 1984. The court found as follows: '"[ilt could be
said that the fact that wires strung through a camachele (sic)
tree could rub against the thorny limbs of the tree and cause
breaking and ultimately a power shortage should have been
reasonably anticipated and defendant is therefore liable for
negligence." (Decision & Order of the Superior Court of Guam,
September 4, 1984, p.2); |

A timely appeal was filed by the Defendant-Appellant
alleging that the Plaintiff—Apﬁellee had failed fo sustain his
burden of proof with respect to the element of causation and that
the Superior Court had erred in finding GPA negligent, and
liable for the damages incurred by the Plaintiff-Appellee as a
result of the power fluctuation and outage. We agree with the

-2-
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Defendant-Appellant and reverse the decision and order of the
Superior Court.
The standard for review in this case is the 'clearly

erroneous' standard. Schenck v. Government of Guam, 609 F.2d

387, 390 (9th Cir., 1979). "A finding is 'clearly erroneous'
when although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite and firm

conviction that a mistake has been committed." United States v.

United States Gypsum Co., 333 U.S. 364, 395, 68 S.Ct. 525, 92

L.Ed 746 (1948).

In the case at bar, the Plaintiff-Appellee had the
burden of proving that GPA was negligent in failing to trim the
camachili tree in question and that this negligence was the
actual and proximate cause of the claimed damage to his

refrigerator and light fixtures. Spencer v. Beatty Safway

Scaffold Co., 141 Cal. App. 2d 875, 297 P.2d 746, 751 (1956); and

Montgomery Light & Water Power Co. V. Thombs, 87 So. 205, 209

(Ala. 1920).

After completely and carefully reviewing the record
below, it is clear to thié Court that the Plaintiff-Appellee
failed to meet his burden of proof with respect to the element of
causation and that a mistake has been committed. The
Plaintiff-Appellee testified at trial that the power lines
connected to his house ran through a very thorny camachili tree
that was located across the street from his house. He alleged

that the constant rubbing of the lines on the thorny tree caused

-3-
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the breakage in the power line which resulted in the power
outage. The Plaintiff-Appellee, however, admits that he never
saw the power line or any breakage in the power line and that he
must rely on what GPA offers into evidence. The Plaintiff-
Appellee presented no further witnesses or evidence. GPA, on the
other hand, called its line electrician and its manager for
transmission and distribution of electric power, as witnesses.
The line electrician, who was the first person that had examined
the power line after the outage, testified that the short
occurred from two spans of breakage in the power line that were
not in close proximity to any trees or obstructions. He testi-
fied that the initial breakage point was located two feet from
the power pole on copper wire which caused the second breakage
point on the aluminum wire located above the street. GPA's
manager then testified that shorts in power lines could result
from any number of causes; that the intermixing of copper and
aluminum wire in power lines is an accepted utility practice that
is done islandwide; and that these particular power lines were
insulated with high technology material to withstand abrasion.
Our in-depth review of the record reveals that the
evidence below does not support the finding and decision of the
trial court. We would have agreed with the decision and order of
the trial court had there been any proof that the breakage in the
power line occurred near the tree. If that had been the case,
then GPA would have been negligent for failing to properly trim
and maintain such tree and ultimately liable for the Plaintiff-

4=
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Appellee's damage since this would have been the type of injury
that GPA could have reasonably anticipated would occur due to its
negligence. However, there was absolutely no proof before the
Superior Court that the breakage in the power line occurred near
the tree. Instead, there was direct proof that the two spans of
breakage occurred nowhere near any trees oOr any obstructions.
Mere speculation that GPA's failure to trim the tree
was a possible cause of Plaintiff-Appellee's damage 1is
insufficient to sustain the judgment. The Plaintiff-Appellee

must have eit

oy shown direct proof of causation or raised a

reasonable inference that the negligence complained of was the

proximate cause of the injury. Spencer, supra at p. 751. He did

g e R
neither.

Accordingly, the decision and order of the Superior

Court is reversed.
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DISTRICT COURT OF GUAM

TERRITORY OF GUAM
APPELLATE DIVISION

RUFIN HENRY SUAREZ PEREZ, D.C. CASE NO. 84-0063A

Plaintiff-Appellee, S.C. CASE NO. 688-84
STIPULATION FOR
EXTENSION OF TIME TO
FILE APPELLEE'S BRIEF

VS.
GUAM POWER AUTHORITY,

De fendant-Appellant.,

IT IS HEREBY STIPULATED AND AGREED by and betwen the
parties hereto that Appellee, Rufin Henry Suarez Perez, may file

his Appellee's prief on or by January 31, 1985.

Dated this ,;,/5¢L' day of January, 1985.

ARRIOLA & COWAN
P.0. Box X, Agana, Guam 96910
Counsel for Appellant
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